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A TENANT EXERCISING A BREAK OPTION MAY NOW BE ENTITLED 

 TO A REFUND OF RENT IF THE BREAK DATE FALLS BETWEEN  

RENT PAYMENT DATES 

 

In Marks and Spencer plc v BNP Paribas Securities Services Trust 

Company (Jersey) Ltd and another [2013] EWHC 1279 (Ch), where the 

tenant exercised a break clause part-way through a quarter, having paid the 

rent for the full quarter, the High Court implied a term into the lease entitling the 

tenant to a repayment of the rent from the break date to the end of the quarter. 

 

This decision is a departure from the widely-accepted view that, in the absence 

of an express provision in the lease, a tenant will not be entitled to a refund of 

any rent paid that relates to the period after a break date.  

Break clauses 

A break notice will terminate the lease on the break date, subject to any 

conditions attached thereto and any statutory right of the tenant to remain in 

occupation. The tenant (and any tenant's guarantor) will have no liability for the 

future. However, either party will still be able to claim damages from the other in 

respect of any earlier breach of covenant.  

 

It has been accepted law that if the break date is in the middle of a rental 

period, any rent paid in advance in respect of the period after the break date will 

not be recoverable by the tenant in the absence of an express provision for 

apportionment in the lease.  The Apportionment Act 1870 does not apply to 

rents payable in advance. 
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Facts 

In this case the tenant (T) had a lease with a break clause that allowed the 

lease to be determined on 24 January 2012. The rent was paid in equal 

instalments in advance on the usual quarter days. The break clause was 

conditional on: 

 

 T having paid a full quarter's rent for the December quarter. 

 T paying a penalty/premium of an amount equivalent to a year's rent. 

 

T complied with these conditions. The lease did not contain an express 

provision entitling T to a refund of the rent from the break date to the end of the 

quarter. 

The implied term argument 

L argued that if the parties had intended repayment of rent, the lease would 

have said so. The lease did not contain any express words conferring on T a 

right to recover the overpaid rent when T determined the lease on the break 

date. Therefore, T did not have any such right. 

 

T submitted that a reasonable party to the lease would understand that the 

lease was providing for T to end up paying rent for the period from 25 

December 2011 to the break date only. Although this was not spelt out in the 

lease in express terms, what the lease meant was that if T had paid a full 

quarter's rent on 25 December 2011, it would be entitled to recover a part of the 

quarter's rent in relation to the period after the break date. 

 

The court held that a term allowing T a refund of the overpaid rent should be 

implied into the lease because: 

 

 If the break clause had not been operated, the rent would have been payable 

until the term expired on 2 February 2018 and not for any period after that 

date, despite the fact that 2 February 2018 was part-way through the 

December quarter. 
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 If the break clause had not been conditional, then on the December quarter 

day it would have been certain that the term would end on the break date. 

The provisions as to the payment of rent by instalments would not then have 

required T to pay a full quarter's rent but only an apportioned part of a 

quarter's rent. 

 On that basis, a reasonable person reading the lease could expect that in a 

case where the break clause was operated to take effect on 24 January 

2012, the rent would be payable for the term to 24 January 2012 but not for 

any period after that date. 

 The break clause could only be effectively operated if T paid to L a sum 

equivalent to one year's rent. That provision showed that the parties had 

applied their minds to the compensation that L should receive for the fact that 

after the break date L would have vacant possession rather than an income 

stream under a continuing lease. That fact made it unlikely that the parties 

would have intended that, in addition, L would be entitled to retain the 

overpaid rent. 

 It was relevant that the provision as to the payment of rent on quarter days 

referred to the payment of "instalments" of rent. The ordinary concept of an 

instalment is that the payer does not pay the full amount which is due in one 

go but pays the full amount by instalments. Conversely, the obligation to pay 

by instalments should not produce the result that the payer pays more than 

the full amount which is due. 

Comment 

This decision is a departure from the widely-accepted view that, in the absence 

of an express provision for apportionment, where rent is payable in advance a 

tenant will not be entitled to a refund of any rent paid that relates to the period 

after a break date. The judge acknowledged that in earlier decisions the 

possibility of an implied term was not argued, which, the judge noted, might 

suggest that the case for an implied term was not a strong one. However, the 

judge went on to say that as the possibility of an implied term had now been 

fully argued before him, he had given effect to the conclusion which he thought 

was justified. 
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The judge also commented that he would not be prepared to imply a similar 

term where a lease came to an end by forfeiture. There was a distinction 

between this case and the case of a lease determined by forfeiture. 

 

Landlords and tenants would be well-advised to ensure that the terms of a lease 

with a break clause expressly states what rent, insurance, service charge etc 

will be payable in the event that the break option is exercised.  Whether a 

similar term will be implied in individual cases will depend upon the wording 

used and whether a lump sum payment of rent is a condition of the break 

option. 

   

For further information or for advice, please contact Lee Pearce, details at the 

top of this article.  

 

Property Litigation  

Lee is head of the Property Litigation department at Ellisons and acts for a wide 

range of clients including property investment companies, portfolio owners, 

property owners, occupiers and individuals.  

 

He has extensive experience in all forms of commercial and residential property 

and landlord and tenant disputes, including lease renewals, disrepair claims, 

possession claims, covenant breaches, and insolvency related issues.  

 

Lee has a wealth of experience of higher court and county court litigation, 

tribunals, adjudications, and alternative dispute resolution including mediation. 

 

‘Lee Pearce heads the property litigation team. Sources comment that he has 

an "authority and gravitas which in combination with his ability makes him a 

strong ally and a feared opponent."’ (Chambers and Partners 2013)  

 

   

 


